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Introduction*
At an international arbitration conference held re-
cently, the on-stage remark by a practicing arbitration 
lawyer that the beauty of international arbitration lay 
in its diversity led to a flurry of questions from the 
audience. Not surprisingly, these questions related 
to the underlying uniformity which international 
commercial arbitration strives to create so that par-
ties choosing arbitration as their dispute resolution 
mechanism for their international contracts are not 
thrown into unpredictable scenarios under a national 
court system.1  However, the reality is that because of 
the various arbitration procedural laws and rules and 
the varying interplay between substantive and proce-
dural laws, international arbitration procedures are far 
from uniform.2

An issue, which appears to be procedural in nature 
but has been said to transgress on the substantive 
rights of the arbitrating parties, relates to the con-
solidation of multi-party disputes. The common 
adjudication of multi-party disputes, which is part 
and parcel of most civil litigation statutes, is well rec-
ognised for saving time and costs, as well as negating 
the possibility of inconsistent findings when common 
questions of law and fact arise between multiple, but 

not necessarily, directly related parties.3  These rea-
sons, similarly arise in arbitration proceedings, where 
a dispute may involve multiple parties. However, de-
spite the advantages that common adjudication offers, 
the acceptance for consolidating arbitral disputes has 
been inconsistent with the basis stemming from the 
differing positions adopted by different jurisdictions 
on the effect that consolidation has to the rights of the 
adjudicating parties. 

This article goes into the varying jurisprudential de-
velopments on the issue, highlighting the basis for the 
divergent opinions and show-casing why, without the 
express consent of parties, it may not be ideal to con-
solidate arbitration proceedings.  As the article will 
set out, despite the advantages of consolidation, the 
divergent opinions on the effect that consolidation 
has towards a non-consenting party’s right to arbitrate 
allows for possible causes for non-enforcement of the 
arbitral award.4 Interestingly, the divergence is not 
only found in the opinions rendered by courts called 
upon to deal with the issue,5 but also by legislative 
draftsmen while drafting arbitral rules and statutes.6 

Substantive Or Procedural Right:  
An Overview Of The Judicial Approach 
To Consolidation
The issue of consolidating arbitration disputes 
through orders of the Court is not a recent phe-
nomenon, having been the subject of decisions by 
the New York courts from as early as the 1960s.7  
While the very basis of judicial consolidation was 
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subjected to discussion in various international 
arbitration symposiums in the early 1980s,8 the de-
bate which the courts grappled with while deciding 
applications for consolidation essentially stemmed 
from determining whether allowing non-consensual 
consolidation would deprive the opposing party of 
its procedural or substantive right. In a conference 
held in 1980, Gerald Asken succinctly pointed out 
that:

“Although the court may have the 
authority to order consolidation, the 
question of whether it will exercise that 
authority is often vigorously disputed. 
There is a split among the courts as to 
whether consolidation should be ordered 
in the absence of a specific agreement 
to that effect by the parties, or some 
clear authority in statute. The majority 
of courts find that they have inherent 
power to consolidate disputes, based 
on the theory that the power to enforce 
an agreement to arbitrate include the 
authority to control the method of en-
forcement, such as consolidation. Thus 
in the absence of substantial prejudice 
to one of the parties, or an express agree-
ment not to have disputes consolidated, 
these courts, in the interest of avoiding 
conflicting results, and saving time and 
expense, will direct consolidation where 
common issues are involved.”9   

							     
An often cited case on consolidation is the decision 
of the New York Court of Appeals in Vigo Steamship 
Corporation v Marship Corporation of Monrovia,10  
where the appellant Vigo had time chartered a vessel 
from Marship and in turn voyage chartered the ves-
sel to Snare. On completion of the voyage charter, 
Marship claimed that Vigo was liable for damages to 
the ship and demanded arbitration. Vigo in turn initi-
ated arbitration proceedings against Snare, seeking an 
indemnification for any liability imposed on Vigo as 
a result of the Vigo-Marship arbitration. Consolida-
tion was opposed on the ground that parties had the 
right to have their disputes heard separately. However, 
this argument was rejected, with the Court of Appeals 
holding that “the mere desire to have one’s dispute heard 
separately does not, by itself, constitute a substantial 
right.”11  

The test which developed was essentially two-pronged, 
(i) firstly the right to have one’s dispute heard and 
decided pursuant to the conditions set forth in the 
arbitration clause was not a substantive right and, (ii) 
there would be no prejudice to any substantive right 
by directing consolidation and, if the issues were sub-
stantially the same, reference to privity of contract was 
irrelevant.12  This was also the basis for the decision 
by the New Jersey court in Polshek v. Bergen13 which 
stated that “consolidation is merely a procedure control-
ling the manner of arbitration and does not affect the par-
ties’ contractual right to arbitrate, which remains valid, 
enforceable and irrevocable.”   The recent decision of the 
United States Court of Appeal of the Fifth Circuit, in 
a dispute involving Karaha Bodas Co., L.L.C. (Cayman 
Islands) and Perusahaan Pertambangan Minyak Dan 
Gas Bumi Negara (Indonesia), et al.,14 known both in 
Singapore and the United States, takes the view that 
consolidation does not violate a substantive right.

However, not all courts in the U.S. adopted this ap-
proach and a number of courts have taken the view 
that despite the presence of common issues of law and 
fact, the lack of statutory authority or the lack of an 
agreement between the parties disabled them from 
consolidating arbitral proceedings.15 The recent judg-
ment of Second Circuit Court of Appeals in The Gov-
ernment of the United Kingdom of Great Britain v. the 
Boeing Company16 is an example of the Court refusing 
to consolidate arbitration proceedings, taking the view 
that absent consent, the Court had no power to order 
consolidation based on the mere fact that the dispute 
contained similar or identical issues of fact and law. 

The English position can be nomenclated as the Diplock 
v Denning approach, which was the divergent position 
under English law prior to the promulgation of the 1996 
English Arbitration Act. The position shows the differ-
ences in the approach adopted by two of England’s most 
well respected judges on the issue of arbitral consolida-
tion.  In Bremer Vulkan Schiffbau Und Maschinenfabrik 
v South India Shipping Corporation,17 Lord Diplock, 
not acceding to Lord Denning MR’s general proposi-
tion that “the High Court has an inherent jurisdiction to 
supervise the conduct of arbitrators”18 stated:

“For the moment I confine myself to 
rejecting the notion that the High Court 
has a generally supervisory power over 
the conduct of arbitrations more exten-
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sive than those that are conferred on it 
by the Arbitration Acts; nor do I suppose 
that the assertion of such an open-ended 
power of intervention in the conduct 
of consensual private arbitration would 
be likely to encourage resort to London 
arbitration under contracts between for-
eigners which have no other connection 
with this country than the arbitration 
clause itself.”19

On the other hand, Lord Denning in Abu Dhabi v East-
ern Bechtel,20 using the power of the court to appoint 
arbitrators, proceeded to appoint a common arbitrator 
in two related disputes by taking the view that  “It is 
most undesirable that there should be inconsistent findings 
by two separate arbitrators on virtually the self-same ques-
tion, such as causation. It is very desirable that everything 
should be done to avoid such a circumstance.”21

The French Cour de Cassation, in its 1992 judgment 
in Societes BKMI et Siemens c/societe Dutco,22 held 
that negating a party’s right to appoint its nominee 
arbitrator while allowing the counter-party to proceed 
with its appointment violated the equal treatment 
provision under the ICC Rules because all parties 
enjoyed the right to equality in the constitution of the 
tribunal.23  This judgment reflects an approach which 

upholds the right to appoint an arbitrator as a sub-
stantive right accruing to the arbitrating parties, the 
deprivation of which would amount to a breach of the 
equal treatment required to be accorded to the arbi-
trating parties.  In similar vein, but following a rather 
unique approach, was the solution adopted by some 
courts in the U.S., an example of which is reflected in 
the judgment of the Supreme Court of New York in 
Re Showa.24 The Court, in that case,  consolidated the 
arbitration but allowed the expansion of the Tribunal 
to allow for each of the three parties to nominate their 
own arbitrators and for the nominated arbitrators to 
appoint two more arbitrators, so as to obtain an odd 
numbered Tribunal. 

The lack of judicial consistency and the divergent ap-
proaches only makes it unpredictable for parties who 
can never be sure how issues of consolidation are go-
ing to be decided.  

An Overview Of Statutory Consolidation
While the UNCITRAL Model Law is silent on the 
issue of consolidation, it is interesting to see the dif-
ferent approaches adopted by certain statutory or 
arbitral rules which address the issue of consolidation. 
Set out below, as examples, are three statutory rules 
dealing with the issue of consolidation of arbitration 
proceedings:
 

United States: California Civil 
Procedure Code 

Australian International 
Arbitration Act 1974

United Kingdom
Arbitration Act 1996

§ 1281.3:
“A party to an arbitration agree-
ment may petition the court to 
consolidate separate arbitration 
proceedings, and the court may 
order consolidation of separate 
arbitration proceedings when:
(4) separate arbitration agree-
ments or proceedings exist be-
tween the parties; or one party is 
a party to a separate arbitration 
agreement or proceeding with a 
third party;
(5) the disputes arise from the 
same transactions or series of 
related transactions; and 

Section 22: 
“If the parties to an arbitration 
agreement have (whether in 
the agreement or in any other 
document in writing) agreed 
that the other provisions, or 
any of the other provisions, of 
this Division are to apply in re-
lation to the settlement of any 
dispute (being a dispute that is 
to be settled in accordance with 
the Model Law) that has arisen 
or may arise between them, 
those provisions apply in rela-
tion to the settlement of that 
dispute.”

Section 35(1):
(1) The parties are free to agree - 
(a) that the arbitral proceedings 
shall be consolidated with other 
arbitral proceedings, or
(b) that concurrent hearings shall 
be held.
On such terms as may be agreed.
(2) Unless the parties agree to 
confer such power on the tribu-
nal, the tribunal has no power to 
order consolidation of proceed-
ings or concurrent hearings.”
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At one end of the spectrum, exemplified under the 
Californian Civil Code, consolidation is allowed 
so long as common questions of fact and law arise, 
regardless of the parties’ intention to consolidate.  
This provision is not set out under the California 
International Arbitration and Conciliation Act, 
which interestingly under §1297.272 provides 
for consolidation with consent.  However, section 
§1281.3 serves as a clear example of a particular 
statutory stance. The provision shifts the debate 
from whether courts have the authority to compel 
consolidation to, if a certain set of facts warrant 
consolidation, the parties’ intention to arbitrate is 
best realized through consolidation.25  At the other 
end of the spectrum is the position adopted under 
the English Arbitration Act 1996, which stipulates 
that consolidation will be allowed only with the 
consent of all parties and, to that extent, arguably 
disables the Denning approach from being adopted. 
In the middle is the Australian position which al-
lows consolidation if common questions of fact 

United States: California Civil 
Procedure Code 

Australian International 
Arbitration Act 1974

United Kingdom
Arbitration Act 1996

(6) there is a common issue or 
issues of law or fact creating the 
possibility of conflicting rulings 
by more than one arbitrator or 
panel of arbitrators.”

Section 24(1):
“A party to arbitral proceed-
ings before an arbitral tribunal 
may apply to the tribunal for 
an order under this section in 
relation to those proceedings 
and other arbitral proceedings 
(whether before that tribunal 
or another tribunal or other 
tribunals) on the ground that:  
(a)   a common question of 
law or fact arises in all those 
proceedings; 
(b)  the rights to relief claimed 
in all those proceedings are in 
respect of, or arise out of, the 
same transaction or series of 
transactions; or 
(c)  for some other reason speci-
fied in the application, it is 
desirable that an order be made 
under this section.”

and law arise but permits parties to contractually 
exclude the provision if they so desire. 

The Californian approach has not only been adopted 
by various other state laws in the U.S., it has also 
been adopted in the arbitral rules governing Inter-
national Centre for Settlement on Investment Dis-
pute (ICSID) and the North American Free Trade 
Agreement (NAFTA) arbitrations.26  Interestingly, 
the Hong Kong domestic law on arbitration adopts 
a similar position and a recent court judgment has  
taken the view that this position may also apply to 
international arbitrations.27 On the other hand, the 
English position finds support in the UNCITRAL 
Arbitration Rules28 and the Singapore Arbitration 
Act (Cap. 10) which governs domestic Singapore 
arbitrations, though the Singapore International 
Arbitration Act (Cap 143A), based on the UNCI-
TRAL Model Law, is silent on the issue. The opt-in 
Australian position has similarly been adopted in the 
Netherlands. It is apparent from this that the statu-
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tration provisions and reasonably ap-
plied the UNCITRAL arbitration rules. 
Despite numerous opportunities, Per-
tamina failed to challenge the Tribunal’s 
composition until after the arbitrators 
were selected. The procedural infirmi-
ties Pertamina alleges do not provide 
grounds for denying enforcement of the 
Award.”32

However, whether a similar scenario would have 
played itself out before the French Cour de Cassation 
which has taken the view that depriving a party of its 
right to nominate the arbitrator is a violation of equal 
treatment, is anybody’s guess. 

In fact, the following sets out an interesting situation 
if the application of §1281.3 of the Californian Civil 
Code is extended to this hypothetical matrix: assume 
that the Silicon Valley subsidiary of a Singaporean 
company, engages an English company to assist it 
in performing certain hardware processing work in 
Silicon Valley. The governing law of the contract is 
English law, but the place of arbitration is California. 
Assume that the English company engages a sub-con-
tractor to do the work and has a contract which also 
sets out the governing law as English law and the place 
of arbitration as California. The Singaporean party re-
fuses to pay the English company for alleged breaches 
of contract, following which, the English party refuses 
to pay the Californian sub-contractor. Arbitrations 
ensue and the English and the Californian parties seek 
consolidation of disputes, which is opposed by the 
Singaporean party on the ground that it never agreed 
to consolidation of disputes.  Assuming a Californian 
court allows consolidation on the ground that consol-
idation is a question of procedure and the Californian 
law, which is the law of the situs applies, it would still 
not close the issue. If the Singaporean party loses and 
the only place it has property is in Singapore, when 
enforcement of the Award is sought in Singapore, it 
would be open for the Singaporean party to argue that 
the Award is not enforceable because it is in breach of 
Article V(1)(d) of the New York Convention. If the 
Singaporean Court takes the view that consolidation 
leads to deprivation of a substantive right and applies 
the governing English law as the basis for determin-
ing the issue, it may well refuse enforcement on the 
ground that consolidation was in breach of the New 
York Convention. 

tory approach to consolidation across the various 
jurisdictions is far from uniform. 

The Effect Of Non-Uniformity
One of the reasons for consolidating arbitrations is to 
avoid parties having to be subjected to multiple dispute 
proceedings. However, the divergence in the law allows 
for thwarting this very purpose, when one considers 
this issue from the perspective of the enforcement of 
the arbitral award under the New York Convention on 
the Recognition and Enforcement of Foreign Arbitral 
Awards (the “New York Convention”).  Article V(1)(d) 
of the New York Convention states that recognition 
and enforcement of the award may be refused upon 
proof that the “composition of the arbitral authority or 
the arbitral procedure was not in accordance with the 
agreement of the parties, or, failing such agreement, was 
not in accordance with the law of the country where the 
arbitration took place.” (emphasis added).

While commentators have noted that there exists 
strong support for the view that a judicially con-
solidated arbitration would be enforceable under the 
New York Convention, this may not always be the 
outcome.29  

This issue played itself out in Karaha Bodas,30 when 
the Respondent appealed against the enforcement 
of the arbitral award in the United States on two 
grounds: (i) firstly, that consolidation was improper 
because there were separate contracts with separate 
arbitration clauses, neither of which expressly allowed 
for the consolidation of claims; and (ii) second, that 
giving the Appellant the power to appoint the arbitra-
tor violated the contracts requirement that the Ap-
pellant and another Indonesian company, Pertamina 
would jointly make the nomination.

The Court of Appeal dismissed Pertamina’s first con-
tention on the ground that the parties could not have 
contemplated “the performance of two independent 
contracts, but the performance of a single project consist-
ing of two closely related parties”31 even though two 
separate contracts had, in fact, been  executed.  The 
Court made the following finding:

“Pertamina has failed to meet its bur-
den of showing that the Tribunal was 
improperly constituted. The Tribunal 
reasonably interpreted the ESC’s arbi-
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Conclusion
Consolidation of arbitration disputes certainly has 
its advantages and uniformity of the law on this issue 
would relieve parties from multiple dispute adjudica-
tion and possible inconsistent outcomes. The foresee-
able future does not, however, indicate the possibility 
of such uniformity. Recent additions to the issue 
from two decisions of the US Supreme Court in 
Howsam v Dean Witter Reynolds33 and Green Tree Fi-
nancial Corporation v Bazzel34 indicates a preference 
that questions of consolidation be left to the disposi-
tion of the arbitrator and not the courts.35 However, 
that still does not solve the issue. The fool-proof 
solution appears to be to only proceed with consoli-
dation with consent, by either expressly setting out 
the intention under the arbitration agreement or, 
expressly providing for it once a dispute arises. On 
the other hand, attempts to consolidate sans such an 
agreement may, in the existing scenario, leave a party 
high and dry at the stage of enforcement and possibly 
stand to wither.
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